e o

DPRVET ™S A Rroos,

ORIGINAL

{i
wd

s

Before The -
FEDERAL COMMUNICATIONS COMMISSION (FUEA
Washington, D.C. 20554 ’

In re Applications of

KR PARTNERS File No. BPH-911001MB

KES COMMUNICATIONS, INC. File No. BPH-911003MH

oy
LORI LYNN FORBES File No. BPH#‘%iFi;ﬁquw{m_
For a Construction Permit for a
New FM Station on Channel 256C in
Waimea, Hawaii

To: Honorable Joseph P. Gonzalez
Administrative Law Judge

REPLY TO KES OPPOSITION TO MOTION ENLARGE THE ISSUES

KR PARTNERS

WAYSDORF & VAN BERGH
Suite 504

1000 Connecticut Ave., N.W.
Washington, D.C. 20036

o,

May 24, 1993

No. of Copies rec'd
UstABCDE




SUMMARY OF ARGUMENT

KR Partners herein replies to the Opposition of KES
Communications, Inc. to KR’s Motion to Enlarge the Issues
requesting site availability and misrepresentation/lack of candor
issues against KES.

KES has offered no proof that it has reasonable assurance of
the availability of its proposed site. The letter it obtained from
Motorola in September 1991 and upon which it relies constitutes

nothing more than a willingness to consider the possibility of

KES’'s use of the site. On its face, KES’s site letter is
inadeguate. More _jmnortantiv. the letter demonstrates that

Motorola is not the owner of the site. Even accepting what KES has
offered as Motorola’'s current lease, Motorola does not have
authority to make the site available to KES to construct a tower
three times the height of Motorola’s existing tower. KES also has
not demonstrated that it has complied with or could comply with the
conditions precedent to Motorola’s willingness to negotiate the
possible use of the site, assuming it even had the authority to do
so.

In the absence of basic negotiations concerning the future use
of its site, and any indication that the site owner is willing to
make the site available, KES does not have reasonable assurance of
site availability. KES’s representation that it has reasonable

assurance of its site is false and requires addition of the issues

requested in KR’s Motion.




Before The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In re Applications of MM Docket No. 93-53

KR PARTNERS File No. BPH-911001MB

KES COMMUNICATIONS, INC. File No. BPH-911003MH

LORI LYNN FORBES File No. BPH-911004MH
For a Construction Permit for a
New FM Station on Channel 256C in
Waimea, Hawaii

To: Honorable Joseph P. Gonzalez
Adminisgtrative Law Judge

REPLY TO KES OPPOSITION TO MOTION TO ENLARGE THE ISSUES

KR Partners ("KR"), by counsel, hereby replies to the
Opposition to Motion to Enlarge the Issues ("Opposition") which KES
Communications, Inc. filed on May 5, 1993. KES has opposed the
addition of site availability and misrespresentation/lack of candor
issues which KR sought in its April 15, 1993, Motion to Enlarge the
Issues Against KES ("Motion"). KES has never contacted the owner
of its proposed site and has not otherwise demonstrated that it has
reasonable assurance of the site’s availability. The requested
issues should be added for the following reasons.

KR demonstrated in its Motion that KES specified its proposed
site without ever contacting the owner of the land which it
proposes to use. KES does not refute this fact. Indeed, nowhere
in its Opposition does KES even identify the land owner. Instead,
KES has relied on contacts with a representative of Motorola
Communications International, Inc. ("Motorola"), which currently

leases the site. Despite no statement from Motorola that it is



actually willing to make the site available to KES, and no contact
with the site owner, KES asserts that it has reasonable assurance
of gite availability. KES is mistaken.

MOTOROLA HAS NOT PROVIDED REASONABLE ASSURANCE
OF SITE AVAIILABILITY TO KES

KES points to a discussion between its consulting engineer,
Mr. William G. Brown, and Mr. Conrad Louil of Motorola, and Mr.
Loui’s September 26, 1991, letter to KES, as providing reasonable
assurance of site availability. Mr. Loui, in his letter to KES,
does not state that Motorola was willing to make the site available
to KES, but only that he was willing "to enter into negotiation”
for the use of the site, subject to, among other things, the terms
and conditions in Motorola’s underlying lease. Mr. Loui wrote his
letter following a discussion with KES’s engineer on or about
September 26, 1993, concerning KES’s desire to construct an FM
station which might involve a taller tower. See KES Opposition,
Exhibit No. 3, Statement of Conrad Louili at paragraph 2.

Reasonable assurance cannot exist in the absence of negotia-

tion between the parties. See Cuban-American Limited, 2 FCC Rcd

3264, 3266 (Rev. Bd. 1987}, review denied in part, granted in part

on other grounds, 67 RR 2d 1438 (1990). Mr. Loul’'s September 26

letter, written after a single discussion with KES’s engineer,
indicates nothing more than a willingness to enter into negotia-
tions. A willingness to negotiate represents nothing more than a
possibility that a site will be available, and does not constitute
reasonable assurance of site availability. "A mere possibility

that the site will be available is not sufficient." Processgsing of
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FM and TV Broadcast Applications, 58 RR 2d 776, 782 (1985), citing

William F. Wallace and Anne K. Wallace, 49 FCC 2d 1424 (Rev. Bd.

1974); See also Dutchess Communications Corp., 101 FCC 2d 243, 252

(Rev. Bd. 1985) (letter from site owner indicating only a willing-
ness to negotiate a possible sale of the site did not provide
reasonable assurance) .

In his April 30, 1993, statement appended to KES’s Opposition,
Mr. Loui again does not state that Motorola is willing to make
KES's proposed site available, only that "Motorola is receptive to
the construction of a 400 foot (approx;, tower." KES Opposition,
Exhibit 3 at paragraph 3. Motorola’'s receptiveness to a 400 foot
tower does not indicate that Motorola has considered KES’s actual
proposal, nor made any determination as to its merits. Like Mr.
Loui’s willingness to enter negotiations reflected in his September
26, 1991, letter, it does not provide reasonable assurance of the
availability of KES’'s proposed site.

The statement of KES'’s engineer appended to KES’s Opposition
makes clear that in September 1991 no agreement had been reached
with Mr. Loui or Motorola on who would even build the "approx" 400
foot tower, let alone the terms for the use of the site:

Mr. Loui and I briefly discussed two options for
KES. One option would have KES replace the current
Motorola 150 foot tower with an approximately 400
foot KES-owned structure. ... The other option
would be for Motorola to build the taller tower and
KES would lease tower and equipment space from
Motorola. ... Given the probability of multiple
applicants for the Waimea allocation both Mr. Loui
and I felt it premature to investigate the exact

details of the two optiong or investigate local
permits.



KES Opposition, Exhibit No. 2, Technical Statement of William G.
Brown, at pages 1-2. At most Mr. Brown had a preliminary discus-

sion with Mr. Loui concerning KES’s desire to use the site. This

does not provide reasonable assurance. See William F. Wallace, 49

FCC 2d at 1427; El1 Camino Broadcasting Corp., 12 FCC 24 25, 26

(Rev. Bd. 1968) ("mere possibility" of using a site does not
provide reasonable assurance where the owner is "willing to discuss
lease arrangement") .

Mr. Brown's statement makes clear that the parties had not
even discussed the terms under which KES could use the site (e.g.,
the price of lease payments or the duration of the lease, among
other things). Some firm understanding regarding the use of the
site, which requires some basic negotiation between the parties, is

essential for reasonable assurance. Dutchess Communications, 101

FCC 2d at 253 (citations omitted); Cuban American Limited, 2 FCC

Rcd 3264, 3266 (Rev. Bd. 1987), review denied in part, granted in

part on other grounds, 67 RR 2d 1438 (1990), recon. denied, 68 RR

2d 1088 (1990) (citations omitted).

MOTOROLA DID NOT HAVE AUTHORITY TO PROVIDE REASONABLE ASSURANCE

All of this assumes, as KES argues, that Mr. Loui and Motorola
had the authority to make the site available to KES. KES is forced
to take this position because it never contacted, nor apparently
ever sought to contact the owner of its proposed site. The site is
owned by members of the Gomes family. In particular, Mr. Richard
Alan Gomes, his parents, and other members of his family own the

property. See Attachment A hereto, consisting of the Declaration



of Julie O’Connor and a copy of the relevant Hawaii Tax Map.'
There is no evidence that KES or anyone on KES’s behalf ever
contacted the Gomes concerning the use of their property. Indeed,
KES has never even identified the Gomes as owners of the site.
Instead, KES relies on the assertion that it did not need to
contact the Gomes. KES cites to language in what it describes as
Motorola’s lease, a copy of which is attached to Mr. Brown'’s
statement. KES Opposition, Exhibit 2. There are several problems
with KES’s argument. First, the document which KES identifies as
Motorola’s lease is not executed by any party, does not identify
the landlord, does not state basic terms of the "lease," including
the amount of rent due, the initial term (i.e., duration) of the
lease, the renewal term, and renewal notice due date.? Other
information also appears to be missing from the document. For
example, the second page of the lease, at paragraph 19, ends in
mid-sentence. The Addendum to the lease, which as discussed below
is all important, is also unsigned. It is plainly evident from the

face of the lease document attached to Mr. Brown’s statement than

' Included as an attachment to KES’s engineer’s statement was
a partial copy of the tax map (apparently from 1986, since it was
attached to a document bearing that date) enlarged to show the
property in question. A comparison of the copy attached to the
engineer’s statement, and the copy attached to Ms. O’Connor’s
Declaration, show them to depict the same parcel of land. The copy
attached to the engineer’s statement does not, however, include the
ownership information contained in the copy attached to Ms.
O’ Connor’s Declaration.

> This is an important consideration. Because the term of
Motorola’s underlying 1lease 1s unknown it is unknown whether
Motorola will even continue to lease the property in question when
KES is ready to construct its station, assuming its application is
granted.



it cannot be a complete copy of Motorola’s actual lease.?

to sublease the Gomes’ property for the construction of a taller
tower, as KES has proposed. KES asserts that the Motorola lease
allows Motorola to sublease the site without the Gomes’ consent.
KES cites to paragraph 4 of the Addendum to the lease, which KES
says (emphasis in original) "specifically provides Motorola with
authority to sublet or license others to use the site without prior
written consent of the Landlord." KES Opposition at page 7. This
is not what paragraph 4 of the Addendum provides.

To place the addendum in context it is necessary to understand
the terms of the underlying lease. At page 1 of the lease, under
"Legal Description," reference is made to: "Exhibit ‘A’ Attached.
Plus Exhibits ‘B’ & '‘C’ and Addendum, all of which are incorporated
herein by this reference." Exhibit "A" to the lease states, in
pertinent part, "This pertains to antenna site land lease. ... It
shall consist of a 40’ by 40’ area as detailed on the attached
drawing entitled "Plot Plan Detail - Koloko" [Exhibit Bl. The 40’
by 40’ area shall provide sufficient land space for the proposed
150’ guyed tower ...." Thus, integral to the legal description of
Motorola’s lease is the "proposed 150’ guyed tower."

Paragraph 4 to the Addendum states that (emphasis added)
"Motorola may sublet or license others to use the site. The use of

the site shall mean and restrict use to the tower and within the

* Despite these questions concerning the lease document, for
convenience the document is referred to herein as the Motorola
lease.



building for radio transmitting equipment only, without the prior
written consent of Landlord." Thus, Motorola’s ability to sublease
the use of the site is limited only to the use of its 150 foot
tower and the transmitter building. Motorola does not have the
right to sublease the site itself (i.e., the land) without the
landlord’s consent. The lease makes no provision for the construc-
tion of a 400 foot tower, and Motorola does not have the authority
to give KES permission to construct its proposed taller tower.
Neither could Motorola construct a taller tower without the Gomes’
congent.

Because Motorola had no authority to make the site available
for KES’'s proposed taller tower without the Gomes’ consent, it had
no ability to provide KES with reasonable assurance of the site’s
availability. 1Indeed, Mr. Loui has never asserted that Motorola
had authority to make the site available to KES. In his April 30,
1993, statement, Mr. Louil only stated that Motorola is receptive to
the construction of a taller tower. In his September 26, 1991,
letter to KES he stated that he agreed "to enter into negotiation
with you for a lease, subject to the terms and conditions in
Motorola’s underlying lease ...." Thus, not only did Mr. Loui
indicate that Motorola was not the site owner, but only a tenant,
he specifically stated that anything Motorola was willing to

consider was subject to the terms of its underlying lease.®

* There is no evidence that KES or its principal ever saw or
knew the terms of the Motorola lease until the recent preparation
of KES’'s Opposition. The cover letter from Mr. Loui to Mr. Brown
transmitting the lease document is dated April 30, 1993. KES

P L P R .

3 - L S S [
¥ d




When a site owner establishes conditions precedent to the use
of a site, an applicant cannot simply ignore those conditions and
still claim to have reasonable assurance of site availability.
Dutchesgs Communicationg, 101 FCC 2d at 254 (citations omitted). At
a minimum, after KES received Mr. Loui’s letter conditioning his
willingness to negotiate with KES on the terms of Motorola's
underlying lease, KES should have investigated the terms of that
lease to determine whether Motorola even had the authority to make
the site available to KES. Had KES done so, it would have
discovered that Motorola did not have authority to make the site
available for KES’s taller tower without the land owner’s consent.

KES HAS NOT MET THE CONDITIONS PRECEDENT
UNDER CONRAD LOUI’'S SEPTEMBER 26, 1991 LETTER

Even assuming that Motorola had authority to make the site
available to KES, there were other conditions precedent which Mr.
Loui set forth in his September 26, 1991, letter which KES needed
to meet. For example, Mr. Loui’s willingness to enter into
negotiations was also subject to KES’s proposal "meeting site and
engineering standards." One of the requirements that KES believed
it had to meet was using no more land than the existing "footprint"
of Motorola’'s tower. That is, KES had to be able to construct its
proposed tower, three times the height of Motorola’s existing

tower, using the same amount of land, including the same guy anchor

Mr. Brown, and with Mr. Loui’s April 30, 1993, Statement. KES
Opposition at footnote 3.



positions. See KES Opposition at page 5 and Exhibit 2 at page 2.°
KES, through the statement of its engineer, asserts that it
determined that it could obtain a 400 foot tower that would meet
this requirement. Ibid.

Although Mr. Brown discussed with Mr. Loui the construction of
a tower approximately 400 feet in height, and obtained a price
quote for a 400 foot tower guyed at a 100 foot radius,® this is not
the facility KES actually proposes. KES's application specifies an
overall supporting structure height 138 meters, 453 feet above
ground level. KES Application, Section V-B, Question 7. Thus,
KES’'s actual tower would be approximately 450 feet in height with
guy anchors located 97 feet from the base of the tower. See
footnote 5. KES does not state or provide any evidence that it
provided to Motorola any plans for its proposed tower such that
Motorola could determine if it would, in fact, meet site and
engineering standards.

The fact is that KES proposes a most unusual tower. Attach-
ment B hereto is the Declaration of Mr. V.G. Duvall, Jr., a
registered professional engineer who has worked in the design and
construction of towers for more than 20 years. Mr. Duvall states
that the construction of KES’s proposed tower would not meet

standard industry practices. He notes that the industry standard

> Exhibit B to the Motorola lease shows the guy wire anchors
for Motorola’s existing tower located 97 feet from the base of the
tower.

® See September 30, 1991, letter from Tower Specialties, Inc.
to Bromo Communications attached to Mr. Brown’s statement.
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calls for locating guy wire anchor positions at a distance of 70%
to 80% of the height of the tower, with some occasional circum-
stances where a tower will have a guy radius at 50% of the tower
height.’” To meet Motorola’s conditions and guy its proposed 450
foot tower 97 feet from the tower base would result in a guy radius
21.6% of the height of its tower. Mr. Duvall avers that he does
not know of any guyed tower which has a guy radius as short as KES
proposes, and he describes briefly some of the engineering
difficulties which such a tower design presents.

Mr. Duvall also contacted several tower manufacturers to
determine whether they would be interested in or willing to work on
the type of tower which KES has proposed. Without exception, each
manufacturer told Mr. Duvall they would not want to be involved in
such a project because the risks and potential liabilities of such
a tower were too high. Mr. Duvall concludes his declaration by
recommending that KES’s proposed tower should not be installed.

The fact that KES has never presented any plans for its
proposed tower to Motorola, combined with the unusual characteris-
tics of KES's proposal which do not comply with standard industry
practices, raises a substantial and material question whether KES
could ever meet the site and engineering standards which are a
precondition to Motorola’s willingness to even enter into negotia-

tions, assuming it had the authority do so under its lease.

’ Under the industry standard, KES would have to guy its tower
at a radius of 315 to 360 feet from the base of its tower. Even
using a 50% guy radius, the anchor positions would be 225 feet from
the base of the tower, more than twice the distance of the existing
anchor positions.

10






not sign a statement for submission to the Commission unless the
Commigssion requested him to do so, saying that he had no reason to
sign such a statment since KES cannot build its proposed tower
without his and his parents consent. See Attachment A at page 2.

As Ms. O’Connor avers, Mr. Gomes confirmed that neither KES
nor 1its representative has ever contacted him or his parents
concerning the use of their property for the construction of KES’s
proposed tower. He also stated that Mr. Loui stated to him that he
had done a favor in telling a representative of KES that Motorola
would entertain KES’'s use of the site, and in writing a letter to
that effect, but that KES would have to supply its power and tower
proposal to Motorola before any decision would be made. Mr. Loui
told Mr. Gomes that he had never received a plan for KES’'s proposed
tower and therefore had never given his actual approval for the use
of the site. Mr. Gomes also confirmed that only the landlord (Mr.
Gomes and his parents) can give approval for KES to construct a new
tower on the property, and that he had never given any party
authority to construct the approximate 450 foot tower which KES
proposes. See Attachment A at pages 1-2.

CONCLUSION

Stated simply, KES has offered no proof that it has reasonable
assurance of the availability of its proposed site. The letter it
obtained from Mr. Loui in September 1991 and upon which it relies

constitutes nothing more than a willingness to consider the

ments described therein, which confirm the matters addressed herein
and raise substantial and material gquestions whether KES has
reasonable assurance of its proposed site.
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possibility of KES’s use of the site. Thus, on its face, KES’s
site letter is inadequate. More importantly, the letter demon-
strates that Motorola is not the owner of the site. Accepting what
KES has offered as Motorola’s current lease, it does not have

auhtority to make the site available to KES to construct a new

o e M@t PR, P P MO OO ] i sl o L NG —

Further, KES has not demonstrated that it has complied P
could comply with the conditions precedent to Motorola's willing-
ness to negotiate the possible use of the site, assuming it even
had the authority to do so.
In the absence of basic negotiations concerning the future use
of its site, and any indication that the site owner is willing to
make the site available, KES cannot have reasonable asurance of

site availability. National Innovative Programming Network, Inc.

of the Fagt Coast, 2 FCC Rcd 5641, 5643 (1987); Barry Skidelsky, 7

FCC Recd 1, 7 (Rev. Bd. 1992), review denied, 7 FCC Rcd 5577 (1992).

KES’s representation that it has reasonable assurance of its site
is false and requires addition of the issues requested in KR’s
Motion.

Wherefore, for the foregoing reasons, KR respectfully requests
the Presiding Judge to add the following issues with respect to
KES:

1. To determine whether KES Communications, Inc.
has reasonable assurance of the availability of its
proposed transmitter site.

2. To determine whether KES Communications, Inc.
engaged in misrepresentation or lacked candor in
certifying the availability of its proposed trans-

mitter site.

13



3. To determine, in light of the foregoing issues,
whether KES Communications, Inc. is basically
qualified.

Respectfully submitted,

KR PARTNERS

g
Richard H.bWaysdorf

WAYSDORF & VAN BERGH
Suite 504

1000 Connecticut Ave., N.W.
Washington, D.C. 20036
(202) 785-2870

Dated: May 24, 1993
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DECLARATION

I, Julie Q’'Connor, hereby gtate as follows:

During the week of May §-15 I had two conversations with
Richard Allan Gomes, who along with hie parents is the cwner of the
property on which KBS Communications, Inc, has propasea to'lacnte
ites transmitter asite. I had praviously obtained a coﬁy of the Tax
Map containing the lccation. of KES8‘a proposed brana&itter site,
vhich showad Mr. Gomes and his parenta as owners of the property.
A.copy of the Tax Map is attached to this declaration. I was also
famillar‘with the Gomes’ ownership of the property because the
itption at which I have worked for approximately the paust three

vears, KLUA(FM), also leases its transmitter site on a different

part of tha Gomes’ property.

Although other members of Mz, Gomes' family are alasc shown as
owners of the property on the Tax Map, it is my understanding that
the family haﬁ divided responsibility for the parcel of land such
that Mx. Gomes and his parents are responaible for that part of the
property which KES proposes te use for its transmittsr site.

I spoke with Mr. Gomea concerning KBES's proposal to use the
site which Motorocla currently lsasss from the Gomes for a 180 foot
tower. I informed Mr, Gomes of KES's proposal teo the FCC to build
a new, approximately 450 foot tower at the pame locaticn, Mr,

Gomes expressed his surprise at this becsuse no one had ever

cogloipd i op his pavente fpr gnormeel e huild sneh sotoumr
Mr, Gomes said he had never heen contactéd by Karen Slade, KES

Communications, Inc., or any of thair representatives.

Mr, Gomes indicated that he was going te talk with Mr. Cenvad




@5/21/23 12:42 THE FIETMARL

Loui, who oversees the use of the Motorola tower. 1 then apd
with Mr. Gomes after he had spoken with Mr. Loui. Mr. Gomes t
me that Mr. Loui had stated %¢ him thar hé “did a favor" in telling
e representative of KES Communications and writing a letter to KE8
to the effect that Motorola would entertain letting KES uee the
Motorola site, but that KES would have to supply its power and
tower proposal to Motorola before any final decision could be made.
According to Mr, Gomes, Mr. Loul statad that neither Kéren Elade,
KEA8 Communication;, nor any of their representatives had ever

nraasgntad, Mr. Ty wirhoa nlan for hha wowpy. end tharafory Mo,

Loui had never given his actual approval for the use of the
Motorcla site.

Mr, Gomes told me that only the landlord (Mr. Gomes and his
pareniu) c¢an give approval for the ‘construction of &8 hew towar on
their property. He reiterated that ka had naver given Raran S$lade,
KE8 Communications, or any of thair representatives, nox had he
given Motorola tha authurity‘to build the approximats 45¢ foot
towar which KRS praprssc.

When I apked Mr. demes 1if he would pign a statement to be
submitted to the FCC which xesited the above information, he
indicated he would not do so unless the FCC asked him to. Mr.
Gomes did not see that he had any recason to sign a statemant asince
KBS can't build its proposed tower without his and his parents

approval,
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DECLARATION
I, V.G, Duvall, Jr., hereby state as follows:

I am currentlf the President of DES Conaulting, Inc., a civil
and structural engineering company located in Webster, Texas, which
provides consulting and design services to numerous companies
involved in the construction and installation of broadcast towers,
I have worked for more than 20 years in the deasign and construction
of towere, and am a Reglgtered Professional Engineer in the gtatas
of California, Maryland, Virginia, Arizona, and Ohio. Attached to
this statement is & synopris of my resums.

I have reviewed the letter dated September 30, 1991, from
Towar Specialties, Inc¢. to Bzome Communications concerning a
proposed 400 foot tower to be located in Hawali. As deacribed in
the Tower Specialties letter, it provided a price guote for a 400
foot tower with a guy radius of 100 feet (j.e,. the guy wires for
the tower would be anchored at a distance of 100 feet fxrom the hage
of the tower). I have baen told by legal counsel for KR Parttiers
that the Towsr Specialties letter pertaing to tha agplication of
KBS Communicationa, Inc. for a new FM gtation at Waimea, Hawaii,
and that KBS actually proposas in itas application to construct a
tower approximately 450 feet in height., I have also reviewed a
copy of a document entitled Exhibit A pertaining to an antenna site
land lease, and a documsnt entitled Exhibit B, Plot Plan Details -
Koloko, both of which ! understand pertain to the property on which
KES proposes to construct its tower,

*‘—‘-‘JML’H*M“MImX‘“ s Wl ¥ 2t 2 Sl ] B —

ba intereated in or willing to work on a project involving a 450
foot tower guyed at a 97 foot radius. The referenced Exhibit B
shows that the existing guy anchor positions at the gite in
question are actually located 97 feet from the base of the existing
tower, nct 100 teet as described in the Tower Specialties letter.

The proposal tec construct a 450 foot tower with a guying
radius of 97 feet from the base of the tower represents an unusua.l
tower design which would not meet standard industry practices.
Standard industry practice is to locate the anchor positions for
tower guy wires at a distance of 70 to 80% of the height of the
tower, There are some occamional applications for which a tower
will be constructed with a guy radius at 50% of the tower height.
Howovey, T am not famillar with any guyad tower which hag a guy
radiug of only 21.6%, as would the KES proposal for a 450 foot

tower guyed at a 97 foot radiua,
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terrific download inte the mast (i,e., significant downward force
on the tower). Because ¢f these extreme conditions the tower would
need to be a custom made structure of unusually large size. This
would reiuira significantly larger foundations at the base of the

tower and the guy anchor pcints.

When I contacted each of the tower manufacturers, each one,
without exception. stated they would not want to be involved in
such a project. Each tower manufacturer gave baaically the same
reason: the risks and potential liabilities of such a towsr were

too high.

In my professicnal opinion, and based on my years of
experience, I would recommend this tower not be installed.

I heareby declare under penalty of perjury that the foregoing
mattars are true and correct t¢ the best of my parsonal knowladge.
Exacuted this 21st day of May, 1993,

Professional Bugirfear
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%vnopsis of Resume of:
.G. Duvall, Jr., PE.
EMPLOYMENT
1992-Present PRESIDENT
DES Consulting, Inc.
Webster, TX
1988-1992 OWNER
Duvall ineering Services
Webster,
1981-1987 CHIEF ENGINEER
Allied Tower Company, Inc.
Webster, TX
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Microflect Company, Inc.
Salem, OR

1968-1976 ENGINEERING TECHNICIAN
Utility Tower Company
Oklahoma City, OK

EDUCATION

1970-1973 Oklahoma State University Stillwater, OK
Two and one-half years study toward BS degree

in Civil Engineering

1973-1975 University of Oklahoma Norman, OK
Degree: Bachelor of Science in Civil Engineering

1976 University of Oklahoma Norman, OK
One year of graduate work in Structural Engineeting

President, Student Chapter
American Society of Civil Engineers



